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This is an action at law in wMcli Elizabeth Decker,

the plaintii^ below and plaintiff in error, here sues

E. F. Kelly, defendant below and defendant in error

here, for damages because of said Kelly's failure to

provide his family during the time plaintiff and de-

fendant were husband and wife with any of the

necessaries of life.

The defendant demurred to the Complaint on the

sole ground that no cause of action was stated. The

court below sustained the demurrer and the plaintiff

refused to amend, so judgment for the defendant
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marriage contract. It might well be that the plain-

tiff long prior to August 22d, 1902, the udte alleged

ill paragraph I of the Complaint as the time when

the failure to provide commenced, had abandoned

the defendant without cause, in which case there

would be no obliagtion on him to furnish the neces-

saries of life. We take the position that it was the

duty of the plaintiff to affirmatively show she was

without fault, and having neglected to do so her

Complaint is demurrable.

See

Bishop Marriage, Divorce and Separation,

Vol. 1, Section 1228, and cases cited;

Also

Pidgin V. Cram, 8 N. H., 350;

Morrison v. Holt, 42 N. H., 478; S. C. 80, Am.

Dec. 120.

Has the plaintiff shown any real damage? Al-

though she alleges the failure to provide there is no

allegation to the effect that she was compelled to or

did furnish the necessaries referred to herself, or

that she was in any manner put to any cost or ex-

pense in that behalf. For all that the Complaint

shows the parents of the plaintiff or defendant may

have supplied the necessaries.

Then, again, might it not be that during most of

the period set forth in the Complaint the wife, be-



ing well able to provide for Kotb, had voluntarily

done so—had made a gift of the necessaries to the

family. There is "nothing in the Complaint to

negative this idea, and certainly after a severance

of the marriage ties it could not be argued that the

wife could recover back that which she had voluntar-

ily contributed. It is true that in paragraph II, of

the Complaint, appears the allegation that the de-

fendant refused to provide, but there is no allega-

tion that he was requested by the plaintiff to do so.

That the record sufficiently discloses the fact that

a divorce had been secured by one or the other of the

parties prior to the commencement of this action

seems clear. This being the case, we contend that

on this ground, if on no other, the decision of the

lower court should be sustained.

The parties having been before the court in divorce

proceedings, it will be presimied in the absence of

any showing to the contrary that all questions con-

cerning the marriage relation were determined, and

if any questions were undecided, or subsequent de-

velopments justified further action, the court where-

in the divorce proceedings we're had could have

given the required relief.

See Alaska Code, Civil Procedure, Sec. 473

(Carter Code, page 245, bottom) which is a provis-

ion common to all code States, and is but an expres-

sion of the law as it existed when divorce was ex-
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clusively in the hands of the ecclesiastical courts.

As a matter of fact at common law (and the common

law has been extended to Alaska Civil. Code, Sec. 367

Carter Code, page 432) no action of this nature

could be maintained, and in order to m,eet this situa-

tion in certain States statutes have been passed mak-

ing the failure to provide a criminal offense. The

Alaska law, however, contains no such pro^i.sion.

At common law for the redress of such a wrong as is

here complained of, the wife was required to seek

the assistance of the ecclesiastical court. We con-

tend that even under the Alaska Code, which has

rem-oved the wife's disabilities, as we admit, the

wife should have had the question at bar determined

in the divorce proceedings.

See

Am. and Eng. Encycl. of Law, 2d edition, vol.

15, page 814;

Sawyer v. Richards, 65 N. H., 185 ; 23 Atl. 150
;

Knagge v. Pfeiffer, 8 Ohio DeCe, 122.

There is another objection to this complaint in

that the plaintiff is now seeking money as redress

for the wrongs she is alleged to have suffered at the

hands of the defendant.

The law seems to be settled that necessaries which

must be furnished do not include money. A third

party who has furnished such necessaries may, of



course, sue for their value, but for actual cash ad-

vanced there would be no right of recovery. Can the

wife, in the absence of an allegation that she had

supplied the necessaries, now demand that which

she could not have secured prior to the termination

of the marriage relation?

See

Bishop Marriage, Divorce and Separation,

Sees, 1189, 1190;

Skinner v. Tirrell, 159 Mass., 474; 38 Am.

St. Rep., 447.

In conclusion, therefore, we submit that the Com-

plaint does not state facts sufficient to constitute a

cause of action, and that the decision of the court

below in sustaining the demurrer was correct and

should be affirmed.

Respectfully submitted,

R. F. LEWIS,

Attornej^ for Defendant in Error.




